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Serbian administration is good, but that the »dynamics of
reform in this area are slow and unevene.

Key words: Strategy of administrative reform - Serbia, Eu-
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1. The Significance of Administrative Reform

In many countries of the world, there is an ongoing debate on the role
and significance of public administration in modern societies. There
can be noticed an ever-growing tendency of departing from the abstract
normative approach to administrative activity (as an assortment of legal
norms which regulate administrative authority), and a stronger orientati-
on towards a pragmatic approach which is based on a practically verifiable
principle that a »good« administration is the administration which can be
assessed as successful (Lili¢, 1997). In this context, a successful admini-
stration is an administration which achieves its tasks in the most efficient,
economic and rational manner, bearing strictly in mind that the main task
of administrative activity is, on one hand, the realization and protection of
human rights, and on the other, achieving the best interests and benefits
of society as a whole. As pointed out, »The legal state is a national stra-
tegic development project which is before us. (...) The legal state today
is not possible without a rational, highly professional, spb:dy and cheep
public administration« (Markovié¢, 1998),

In contemporary conditions, the significance of public administration, in-
ter alia, is reflected in the following premises.

Establishing fair relations between the public administration and the citi-
zens (Kavran, 1996; 1997; 1998; 2003) means the right of citizens to ad-
dress public administration whenever their interests are an issue. Howe-
ver, this also means the right of citizens to address other authorities (e.g.
courts and administrative tribunals).

Introducing correctness and transparency into administrative procedures
means that at all times, the party can establish who and when adopted an

administrative decision, as well as that each administrative decision must
be grounded on facts of the case.

Efficiency of administrative action is a modern request that refers to eco-
nomy and rationalism in administrative action and administrative decisi-
on-making. Efficiency is a contemporary standard that implies a special
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cost-benefit relation, which, on one hand takes into account the require-
ments of procedural economy, and on the other, the political imperative
of human rights protection in the achievement of administrative goals.

Legitimacy of administrative action means that public administration
must conduct its action not only legally (i.e. grounded in valid laws and
regulations), but also legitimately (i.e. respecting certain value principles
as justification of a specific administrative action).

In addition, the pragmatic approach to public administration includes a
number of policy issues of administrative reform (Vukaginovi¢, Stojanovié,
2003; Duji¢, Markovi¢, 2003). In this sense, one of the most important
tasks is how to initiate and conduct administrative reform (Caiden, 1969).
Administrative reform, as a complex, controlled social process (managed
administrative reform), contributes to the development and social stabili-
ty of the country ~ overcoming the insufficient capacities of government
and political structures (Sevi¢, Vukasinovi¢, 1997). Thus, today one of
the most important questions related to public administration is how to
reform it by contemporary standards (Caiden, 1991).

2. The Rule of Law, Legality and Legitimacy
of Administrative Action

The concept of the legal state (Rechtsstaat) and the principle of the rule
of law are great achievements of the European and global legal civilization
(Lord Lloyd of Hampstead, Freedman, 1985). In relation to public admi-
nistration, the rule of law has special significance as it provides legitimacy
and legality to administrative decisions. Not adhering to the rule of law is
inconceivable to any modern administrative systemn (Lili¢, 1999).

As a concept of the 19* century, the concept of the legal state implies a
normative model of organization of social relations, according to which
legal norms, embodied in laws and other general legal documents (e.g.
statutes, decrees, regulations etc.), prescribe the rules of institutional and
social conduct. Based on general legal norms, individual legal norms are
embodied in individual legal acts (e.g. court rulings and administrative
decisions), which directly influence the behaviour of citizens.

However, the concept of the legal state in its original form, meaning that

an act of government is justified solely because it is legal, i.e. in accordan-
ce with a legal regulation, today cannot be achieved without endangering
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the general democratic heritage (as was the case of the Nazi and racist re-
gimes) (Selection, 1989). The realization of the concept of legality today
cannot be the only goal, as it is a prerequisite for implementing the values
contained in the principles of the rule of law, constitutionality, justice,
and fairness (Markovi¢, 1939; Basta, Mueller, 1991; Vasiljevié, 1990).

In contrast to the traditional normative concept of government (admi-
nistrative) action in the legal state model, the modern concept of gover-
nment (administrative) action in the rule of law model rests on the pre-
mise that in exercising government (administrative) authority, not only
the requirement for legality, but also for legitimacy must be observed.
Consequently, respective procedures (e.g. legislation, regulations, indivi-
dual court and administrative decisions) do not become legitimate simply
because they are conducted legally by a government (administrative) au-
thority, as the justification of each particular act must be assessed on the
basis of the decisions’ value content (Rawls, 1998).

In relation to public administration, this means that administrative action
does not become legitimate (justified) simply because the administration
is done legally: it also needs to be legitimate and appropriate. Today, it is
considered that the concept of pure legality of administrative action must
give way to the concept of legitimacy (and legality) of administrative acti-
on. As pointed out, the legitimacy of administrative power can no longer
be found in its origins, but in its action. This inverted order of observation
not only placed the traditional legal aspects regarding the relationship
between legality and administrative action under great suspicions, but
also significantly changed the general view of public administration. In
this sense the administration ceases to be a servant of the existing legal or-
der and becomes the driving force of social development, in which it plays
an important, if not the most important role (Mescheriakoff, 1990).

2.1. »State Administration« Model

The model of state administration, which originated in Germany in the
second half of the 19% century, was based on legalistic positivism and
normative dogmatism. In this model, administrative action is seen as a
function of state power, in which coercive enforcement of laws by admi-
nistrative acts and administrative measures plays the key role. This model
of state administration has been abandoned as obsolete for more than a
century in Germany and other developed countries. However, when state
administration was placed within the framework of the »class essence of
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state and law« doctrine in the Soviet Union and other European socia-
list countries {(during the late 1930s and after the Second World War)
(Collins, 1982; Stalin, 1924/1940), it received specific repressive features.
For example, the tasks of public administration, as defined by the pro-
minent Soviet authors, consist of »... tax collection, political repression
(banishment and exile, arrest), management and organization of the mili-
tary, espionage and counterintelligence, protection of the social order and
national security, etc.« (Denisov, 1949: 165).

In Serbia, this doctrine was represented for decades by Soviet-influ-
enced public and administrative law professors (e.g. R. Luki¢ and his
followers).!

2.2. »Public Service« Model

In contrast to the state and class models of administrative action, the pre-
dominant concept of administration prevailing in the developed countries
(especially European) today, derives from the concept of the social functi-
on of the state and public administration and their role in the achievement
of general interest and social welfare (bono publico). The concept of the
social function and social role of the administration assumes that the per-
formance of administrative activities of the state cannot be reduced solely
to the exercise of state power (in terms of issuing orders and carrying out
acts of coercion). In this context, carrying out administrative activities pri-
marily involves the performance of public services, i.e. activities that cre-
ate and provide conditions essential to citizens in their everyday lives and
which contribute to the overall development and progress of society in
general. According to this view, in conditions of cultural and social deve-
lopment, state power is transformed into public services (L. Duguit), with
a mission to provide the conditions necessary for development and social
progress in education, social policy, health care, scientific research, envi-
ronmental protection, economic development etc. (Duguit, 1913/1929).
This derives from understanding the state (i.e. public administration) as

1 Thus: »... the state is an organization of the ruling class to protect class interests
through the monopoly of force ...«, while sthe administration is created to (besides perform-
ing various material acts which are in the jurisdiction of the state, first of all acts of violence)
adopt individual acts which determine dispositions.« ... ¥Therefore we can conclude that the
state is defined as an organization that has the strongest apparatus for physical coercion in
a given society, or in other words, as an organization with a monopely of physical coercion«
(Lukié, 1973: 56; Lukié, 1993: 43).
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an organization with social functions, not an organization of repressive
authority and coercive power (Lili¢, 1998). Thus, »contemporary consti-
tutional and administrative systems rest on the concept of the state as an
organization that provides public services« (Rosenbloom, 1982: 3-4).

3. Public Administration in the 1990 Constitution

The tasks of the state administration in the 1990 Constitution of Serbia
(the so-called Miloevi¢ Constitution) and in the laws based on it were
defined solely as a »function of government power«, This can be clearly
seen from the summary analysis of the relevant constitutional and statu-
tory provisions.

The 1990 Serbian Constitution prescribes (Article 94) that the ministry:

~ applies laws, regulations and by-laws of the National Assembly
and Government, as well as the general acts of the President of
the Republic;

- deals with administrative matters;

~ carries out administrative supervision;

- performs other administrative duties established by law.

Provisions of the 1992 Constitution were elaborated by the Law on the Sta-
te Administration (1992), with subsequent amendments, which determi-
ned the »affairs of the state administration« (Article 8). Thus, the ministry:

- directly applies laws, regulations and by-laws by adopting admini-
strative and other acts, undertakes administrative and other mea-
sures, and performs administrative and other actions;

— ensures the enforcement of laws, decrees and by-laws by enacting
regulations and conducting administrative s‘upem.slun, and cares
for their timely and lawful execution;

— deals with administrative matters regarding the rights, obligati-
ons and legal interests of citizens, legal persons or other parties;

— carries out administrative supervision: a) supervision of the lega-
lity of the activity of enterprises, institutions and other organiza-
tions, b) supervision of the legality of acts of enterprises, institu-
tions and other organizations when, in accordance with the law,
they deal with the rights, obligations and legal interests of citizens
and other legal entities, ¢) conducts inspection;
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~ prepares laws and other regulations and general acts within its
jurisdiction, in accordance with its responsibilities;

~ performs tasks related to development, programming, organizing
and promoting activity in the area of their competence;

- performs other duties specified by law,

4. Strategy for Administrative Reform
in Serbia (2004)

The previously existing authoritative legal models of public administrati-
on, as well as the constitutional and legal consequences that were derived
from them, were an obstacle to Serbia’s social and economic recovery.
This is clear from a document of the Serbian Government titled Public
Administration Reform Strategy in Serbia (2004), in which, inter alia, it is
stated that regarding public administration there are »trends that cannot
be avoided«. This specifically includes »changing views« in the sense that
public administration should not be viewed solely as »an instrument of
governments, but rather as a system performing public services.

According to this Strategy, »Public administration reform is a complex
and long-term process, particularly in countries in transition, in which the
administration, at both central and local levels, is generally weak, plagued
by a number of problems accumulated over many decades. (...) Generally,
reform processes ongoing in other countries have shown some obvious
trends that cannot be avoided, and which concern the following proce-
sses:

— changes in understanding the position of the public sector in so-
ciety and the search for the optimal level of its regulation from
the aspect of public interest;

— understanding public administration as a service to citizens, not
as a powerful tool of government;

- devolution of public administration at the central level, the dele-
gation of competences from the central to lower levels and decen-
tralization, as a transmission of power to the lower levels, with the

aim of bringing public services closer to the citizens ...« (Gover-
nment of Serbia, 2004).
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5. Serbian Public Administration in the Current
Constitutional System (2006)

In 2005, a new Law on the Serbian Administration was adopted based on
the Strategy. The Law has discarded the model of the state administration
reduced to exercising power and coercion, which was prescribed in the
1990 Constitution, and the 1992 Law on Public Administration. In the
new Law, it is immediately obvious that the affairs of state administration
include a much wider range of activities, both in quantitative and in qua-
litative terms. In particular, it should be noted that the first priority is not
the execution of laws and regulations, but the professional and political
function of participating in shaping government policy.®

According to the Law on Public Administration of Serbia (2005), the
ministries, organizations within the ministries and special organizations,
perform the following tasks of public administration (Art. 12-21):

— Participating in the shaping of Government policy. The administra-
tion prepares draft laws, other regulations and general acts for
the Government and proposes development strategies and other
measures to shape Government policy.

— Monitoring. State administration authorities monitor and assess
local conditions in areas within their jurisdiction, examine the
consequences of established measures and take measures them-
selves or propose regulations and measures for which they are
authorized.

2 As pointed out: »Starting from the traditional understanding of public administra-
tion in the 1992 Law in which emphasis was put on tasks of authoritative enforcement of
laws by making administrative decisions and taking administrative actions, the new Law
on Public Administration does not deny or ignore this, as it is still an important aspect of
administrative power, but takes into account contemporary models of administrative action
derived from the concept of social functions of the state in which the administrative func-
tions are modified, as far greater importance is put on services to citizens. By providing
public services that create and provide conditions for the daily lives of citizens, and thereby
contributing to the overall development of society, public administration becomes  signifi-
cant regulator of social processes, rather than an instrument of govenment. Hence, one of

the significant innovations in the Law is reflected in the definition of the state administra- -

tion, emphasizing the role of its agencies in supporting the Government in designing and
managing policies, on one hand, and preparing documents for the Government, and on the
other, as well as control and monitoring of conditions in areas within its scope, by taking
measures and proposing to the Government to adopt certain regulations and to take certain
measures within its jurisdiction« (Lontar, 2005: 10-11).
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— Execution of laws, regulations and by-laws, State administration
authorities enforce laws, decrees and by-laws of the National
Assembly and the Government by adopting regulations, deal with
administrative matters, keep records, issue public documents and
take administrative actions (executive tasks).

~ Inspection. By inspection, the state administration examines the
implementation of laws and other regulations by direct insight
into the operations and handling of physical and legal persons
and, depending on the results of supervision, imposes measures.

~ Monitoring public services. State administration authorities shall
ensure that public services are carried out under the law.

— Development activities. State administration authorities encourage
direct development in areas within their jurisdiction, according to
Government policies

~ Other professional activities. State administration authorities co-
llect and analyze data in areas within its jurisdiction, elaborate
analysis, reports, information and other materials and perform
other tasks that contribute to the development of areas within its
jurisdiction.
The new Constitution of Serbia (2006) contains relevant provisions on
public administration. According to the new Constitution, the competen-
ce of the Government is »the activity of state administration and supervi-
sion of its work« (Article 123/5).
The Government is accountable to Parliament for the policy of the Re-
public of Serbia, for the enforcement of laws and other general acts of
the National Assembly, and for the functioning of state administration
(Article 124).
Under the heading »Public Administration« (Articles 136-138), the Con-
stitution contains provisions relating to the position of public administra-
tion, delegation of public authority, public services and the Citizens' Pro-
tector (ombudsman):

— Public administration is independent, bound by the Constitution
and law, and accountable to the Government for its work. The
state administration tasks are performed by the ministries and ot-
her bodies of state administration as prescribed by law. The state
administration and the number of ministries shall be regulated
by law. The internal organization of ministries and other public
administration bodies and organizations shall be regulated by the
Government (Article 136).
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~ In the interest of efficient and rational exercise of the rights and
obligations of citizens and of meeting their needs and interests to
life and work, certain tasks may, by law, be entrusted to be per-
formed by the autonomous province or local governments. Par-
ticular public powers may, by law, be delegated to enterprises,
institutions, organizations and individuals. Public powers may be
delegated by law to specific bodies when they perform regulatory
functions in certain areas. The Republic of Serbia, autonomous
provinces and local governments may establish public services.
Activities and duties for which public services are established;
their organization and operation shall be prescribed by law (Ar-
ticle 137).

~ The Citizens' Protector (ombudsman) is an independent gover-
nment body that protects the rights of citizens and monitors the
work of the state administration, the authority responsible for the
legal protection of property rights and interests of the Republic
of Serbia, as well as other agencies and organizations, enterprises
and institutions entrusted with public powers (Article 138).

- Under the headline »The Legality of the Administration« (Art.
198), the Constitution contains the following provision: Individual
acts and actions of state bodies, organizations with public powers,
bodies of autonomous provinces and local self-government must
be based on the law. The legality of final individual acts that con-
cern the rights, obligations or lawful interests may be argued befo-
re the court in administrative dispute proceedings, if in a particular
case the law has not provided different judicial protection.

Based on this, we can conclude that the affairs of the state administration
in the legislation of Serbia (i.e. 2005 the Law on State Administration and
the Constitution) is normatively defined by contemporary standards in
this area. In this sense, the 2005 Law departs from the concept by which
the affairs of public administration are defined merely as an authoritative
activity (i.e. enforcement of laws, resolving administrative matters and
administrative supervision) and expands the content of administrative
action in the areas (functions) that are consistent with the real role and
position of a modern administration (e.g. participation in the shaping of
government policy, monitoring in the respective fields, monitoring public
services, developmental activities, etc.).

However, it remains to be seen to what extent the implementation of laws
and constitutional provisions on the role, status and tasks of the state
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administration is to be in the actual function of the transformation of
the state administration from an instrument of government into a public
service which is to achieve the general welfare of society and the increase
in the quality of life for the citizens of Serbia,

6. Action Plan for Implementation of
Administrative Reform in Serbia (2009-2012)

In July 2009, the Serbian Government adopted an Action Plan for the Im-
plementation of the Public Administration in Serbia for the 2009-2012 Period,
in which it indicated the expected results and planned activities in key
areas of the reform: decentralization, depoliticization and professionali-
zation, rationalization, policy coordination, control mechanisms, e-gover-
nment and modernization of public administration. In addition, the main
objectives of the reform are the establishment of a democratic state based
on the rule of law, accountability, efficiency and effectiveness of public
administration that provides high quality services at reasonable cost.

A World Bank Analysis points out that Serbia's public administration re-
form rests on the principles of organization and function of public admi-
nistration in the EU and the experiences of other countries in transition
(especially those that have recently joined the European Union). The do-
cument further states that, when talking about the present state of the pu-
blic administration in Serbia and the analysis of recognized international
institutions, the tradition of the Serbian public administration (which is
also true for other countries of the former Yugoslavia) is based on compre-
hensive legal regulation. In the period following the adoption of the 1990
Constitution, Serbia embraced traditional (such as centralization rather
than decentralization) and political voluntarism (rather than legalism).
The difficult economie situation in the 1990s resulted in a number of ca-
pable, professional and experienced personnel leaving the civil service. In
addition to low wages, career advancement based on professional qualiti-
es and skills was extremely difficult. All this resulted in the decline of the
quality of public services and lack of motivation among employees. The
democratic changes in 2000, found public administration in bad shape,
without skilled and experienced personnel, especially without young civil
servants. There was also a negative image of government as a parasitic
part of society that does not create, but only spends national income and
public resources (WB, 2004).
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7. Conclusion

As stated in the European Commission’s Serbia 2010 Progress Report on the
rule of law: »Some progress was observed in adopting new legislation in
line with the acquis. However, preparation and implementation of the
laws are sometimes slow and uneven. In addition, legal enforcement is
weak due to technical and personnel shortcomings in the courts and ad-
ministrative bodies. Inconsistent implementation of laws and very lengthy
procedures, which frequently exceed the deadlines set by law, hinder in-
vestment. Overall, weaknesses in the rule of law and prevalent corruption
continued to limit legal predictability and undermined trust in thf: legal
system among economic operators, in particular as regards effective en-
forcement of property rights« (EC, 2010). In the chapter »Democracy
and the Rule of Law« (2.1.), the Report gives special attention to the
public administration in Serbia.*

The road to this goal will be neither easy nor quick, especially given the
existing situation and the fact that due to a number of circumstances
there is significant delay in Serbia's reforms in this area. However, Serbia
has an obligation to its citizens to take steps towards the achievement of
European standards and values in the conduct of administrative reform
by implementing the standards and principles such as the rule of law and
legal certainty (reliability and predictability), transparency, accountabili-

3 There has been some progress in public administration reform. The law on ad-
ministrative disputes, which regulates judicial scrutiny of administrative acts and the work
of the Administrative Court, was adopted in December 2009, As part of an arrangement
with the International Monetary Fund {IMF) to reduce the fiscal deficit, a law was adopted
on reducing the number of employees in public administration by 10 per cent. Tbe mﬂ‘lﬂ
level of staff effectively employed in the field of European integration has been mamt.umd
Changes to the law on civil servants from December 2009 introduced quarterly appraisal
of the work of civil servants instead of an annual appraisal. The Law on Rx:lﬁn:augnuiﬁl:
Agreement Establishing the Regional School of Public Administration was adopted in june
2010. However, thchll.;ilsl:hw framework remains incomplete. The law on administrative
procedures has not been adopted yet. The law on administrative disputes is not fully in
line with European standards. Further efforts are needed to introduce a menl.-l:meﬂ career
system and effective human resources management. The capacity of public administration
in certain sectors is weak and coordination is not fully ensured. In view of an intensification
of the EU integration process in the coming years, Serbia needs to strengthen the capac-
ity of EU integration further, in particular the central coordination between the General
Secretariat, the Serbian EU Integration Office and in Ministry of Finance. (...) Overall, the
capacity of public administration is good but reform in this area is advancing st 2 shwand
uneven pace. Further improvement of the legislative framework and a stronger commitment
to respect the mandate of independent regulatory bodies and provide them with adequate
resources are needed.«
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ty, efficiency and effectiveness. »These are the steps that lead to Europe-
an and international integration, to which Serbia and its citizens aspire.«
(Government of Serbia: Action Plan).
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STRATEGY OF ADMINISTRATIVE REFORM IN SERBIA
IN THE CONTEXT OF EURCPEAN INTEGRATION

Summary

The dominant orientation today is towards a pragmatic approach that a »good«
administration is the one that proves successful in fulfilling public interests. This
approach deals with numerous issues of administrative reform strategies. Admin-
istrative models in the developed countries (particularly in Europe) are based
on the social functions of the state and public administration and their role in
the realization of general interests of society and social benefit (bono publico).
Administrative tasks in the administrative legislation of Serbia (Law on Pub-
lic Administration) are normatively defined in compliance with contemporary
standards in this field. In this context, the administrative legislation in Serbia
bas departed from the concept that sees administrative action as an instrument
of repression, and has widened the scope of administrative activities to areas such
as participating in defining public policy, monitoring the conditions in particu-
lar social fields, public services, development activities, etc. The Serbian Govern-
ment adopted an Action Plan for Implementing Administrative Reform for
2009-2012, in which planned activities have been set in the hey areas of ad-
ministrative reform including decentralization, professionalization and depoliti-
cization, rationalization, coordination of public policies, control mechanisms,
e-government and modemization of public administration. In the 2010 Serbia
Progress Report, the European Commission assed that the capacity of the
Serbian administration is good, but that the »dynamics of reform in this area are
slow and uneven«. Within the context of European integrative processes, Serbia
bas the obligation towards its citizens and concluded agreements to take steps
in achieving European standards and values in its administrative reform efforts
by efficiently conducting public policies, implementing values and principles
of the rule of law, reliability and predictability, transparency, accountability,
economy, efficiency and effectiveness.

Key words: Strategy of administrative reform — Serbia, European integration
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STRATEGIJA UPRAVNE REFORME U SRBIJT
U KONTEKSTU EUROPSKE INTEGRACIJE

Sagetak

U suvremeno doba previadava pragmatiéni pristup koji kae da je dobra uprava
ona koja se pokage uspjeinom u ostvarenju javnog interesa. Taj se pristup bavi
brofnim pitanjima strategija upravne reforme, Upravni modeli u razvijenim ze-
mljama (posebno u Europi) temelje se na socijalnim funkcijama driave i javne
uprave i njibovoj ulozi u ostvarivanju opdib interesa drustva i druftvenog dobra
(bono publico). Upravni poslovi u upravnom zakonodavstvu Srbije (Zakon o
javnoj upravi) normativno su definirani u skladu sa suvremenim standardima
toga podrudja. U tom smislu, upravno se zakonodavstvo u Srbiji odmaknulo od
koncepta prema kojem je upravno djelovanje instrument represije te je profin-
lo raspon upravnog djelovanja na podrudja poput sudjelovanja u utvrdivanju
javnib politika, pracenja uvjeta u odredenim podrujima drultva, javnib slug-
bi, razvojnib aktivnosti, i sliéno. Srbijanska je vlada usvojila Akcijski plan za
provedbu upravne reforme za 2009-2012, u kojem su planirane aktivnosti
smjestene u kljuéna podrudja upravne reforme ukljucujudi decentralizaciju, pro-
fesionalizaciju i depolitizaciju, racionalizaciju, koordinaciju javnib politika,
mebanizme nadzora, e-upravu i moderizaciju javne uprave. U lzvjeitaju o
napretku Srbije za 2010. Europska je komisija ocijenila da je kapacitet srbi-
janske uprave dobar, ali da je »dinamika reforme u tom podruéju spora i nejed-
nakaw, U okviru procesa europske integracije Srbija ima obvezu prema svojim
gradanima i prema sporazumima koje je potpisala poduzeti korake kako bi se
postigli europski standardi i vrijednosti pri provodenju upravnib reformi tako da
se ucinkovito provode javne politike, primjenjuju vrijednosti i nadela vladavine
prava, pouzdanosti i predvidivosti, transparentnosti, odgovornosti, ekonomicno-
sti, uéinkovitosti i efektivnosti.

Kljuéne rijeci: Strategija upravne reforme — Srbija, europska integracija
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Stevan Lili¢:
Upravno pravo / Upravno procesno pravo

Mateja Crnkovi¢'

Prikaz knjige
UDK 342.9(497.1)(048)

Upravno pravo/upravno procesno pravo udZbenik je Stevana Lilica, redov-
nog profesora Pravnog fakulteta u Beogradu. Nakladnik &etvrtog, izmije-
njenog i dopunjenog izdanja iz 2010, taj je fakultet. Knjiga ima 594 strani-
ce, s tim da je bibliografija na stranicama 583-589. Pojedini dijelovi pisani
su sitnijim fontom, a namijenjeni su magistarskom i doktorskom studiju.
Osnovni tekst praden je primjerima iz sudske prakse, uz 1237 fusnota,
Udzbenik je napisan na srpskom jeziku latinidnim pismom. Sastoji se od
dva velika dijela: Upravo pravo i Upravno procesno pravo. Upravno pravo
dijeli se na pet, a Upravno procesno pravo na $est poglavlja. Oba dijela
unutar svojih poglavlja obuhvaéaju odredeni broj potpoglavlja.

Autor je u predgovoru naveo da su materije upravnog i upravnog proces-
nog prava spojene u jedan tekstualni okvir kako bi se postigao cilj koji
ima udzbenik, a to je, izmedu ostalog, da bude efikasno sredstvo studen-
tima za bolje razumijevanje ne samo vaZedeg normativnog ckvira uprav-
ne legislative nego i suvremenih konceptualnih modela uprave i uprav-
nih sustava, posebno njihove organizacijske, funkcionalne 1 vrijednosne
transformacije, kao i za obradu upravnih procedura. Autor iznosi da je

" Mateja Crnkovi€, znanstvena novakinja na znanstvenom projeltu Ministarstva zna-
nosti, obrazovanja i §porta Republike Hrvatske Europeizacija brvatske javne uprave: utjecaj na
razvoj i nacionalni identiter (scientific researcher on the project financed by the Ministry of
Science, Education, and Sports of the Republic of Croatia Europeanisation of the Croatian
Public Administration: Influence on Development and Identity, e-mail: matejacrnkovic@ymail.
com)
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institucija, Komisija za zastitu konkurencije. Iduce je potpoglavlje posve-
¢eno e-upravi &ji je cilj smanjiti birokratsku upravu u kojoj se na gradane
gleda kao na podanike, ali i posti¢i znatne uitede u proraZunu. Kao pri-
mjere e-uprava u regiji autor navodi gréku i slovensku e-upravu.

U treéem poglavlju, koje je podijelieno na tri potpoglavlja, obradena je
upravna djelatnost, a najveéi dio zauzima potpoglavlje Akti uprave. Upravnu
djelatnost autor definira kao aktivnosti kojima uprava ostvaruje svoju soci-
jalnu funkciju, odnosno ulogu u drustvenom i pravnom sistemu. U uprav-
nu djelatnost ulazi djelatnost donoSenja akata uprave, posebna djelatnost
provodenja postupka odlu¢ivanja o pravima ili obvezama u pojedinatnom
sluéaju (upravni postupak), djelatnost provodenja upravnog nadzora, dje-
latnost uprave koja se ostvaruje u posebnim upravnim situacijama, kao i
djelatnost vezana za ostvarivanje materijalne i druge odgovornosti uprave
za Einjenje odnosno nelinjenje. Upravna je djelatnost prikazana i prema
Ustavu i ZDS-u iz 2005, U potpoglavlju Akti uprave iznosi se pojam aka-
ta uprave i njihove vrste, materijalne radnje uprave, upravni ugovori, a
najvedi je dio posvecen upravnim aktima kao najvaZnijim aktima uprave
kojima se odluZuje o pravima i obvezama pojedinaca. Obradena su glavna
obiljeZja upravnog akta, vrste upravnih akata te njihovo pravno djelovanje.
Potpoglavlje zavriava s pravnim pitanjima koja su u vezi s upravnim akti-
ma donesenima sredstvima kompjutorske tehnologije. Zadnje potpoglav-
lie nosi naziv Upravni nadzor, VaZna karakteristika upravnog nadzora je
sustavno promatranje i ocjenjivanje rada drugog subjekta na osnovi una-
prijed utvrdenih mjerila, uz moguénost da aktivni subjekt utjete na bududi
rad pasivnog subjekta. Razlikuju se politicki, struéni, pravni nadzor.
Kontrola uprave obradena je u Zetvrtom poglavlju gdje autor navodi da
je potrebno razlikovati pravnu od polititke kontrole koju vrie Narodna
skupstina, Vlada, polititke stranke, a kontrolira se i putem javnog mnije-
nja. Pravna kontrola podijeljena je na upravnu (administrativou), koja se
opet moZe podijeliti na unutranju i na vanjsku, a kao jedan oblik vanjske
kontrole dolazi i kontrola nad samoupravom. Sudska se kontrola moZe
podijeliti na posrednu (opéu) kontrolu zakonitosti rada od strane redovnih
sudova ili ustavnog suda, neposrednu (posebnu) kontrolu zakonitosti upravnib
akata od strane redovnih odnosno upravnih sudova — upravni spor, i poseb-
nu kontrolu uprave (javno odnosno drfavno tuiteljstvo i ombudsman). Na
kraju tog poglavlja iznesen je institut ustavne Zalbe te je napravljen kratak
osvrt na institut ustavne tuzbe u Republici Hrvatskoj.

Autor u petom poglavlju govori o odgovomosti uprave. To je poglavlje podi-
jelieno u tri potpoglavlja sa sljedeé¢im naslovima: Upravna djelatnost i odgo-
vorost uprave, Odgovornost za Stetu pricinjenu radom uprave i Sutnja uprave.
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U prvom potpoglavlju definirani su subjekti odgovornosti, obja¥njava se
razlika odgovornosti uprave i njezine kontrole, a kao posebni ciljevi odgo-
vornosti uprave istaknuti su represija i prevencija, pri emu je prevencija
ujedno i krajnji cilj odgovornosti uprave. U drugom potpoglavlju istice
se da odgovornost uprave za 3tetu moie biti subjektivna i objektivna te
su izneseni uvjeti za odgovornost uprave, Sutnja uprave, prema autorovu
misljenju, specifian je procesnopravni institut koji se ogleda u nepravo-
vremenom donofenju odnosno nedonofenju upravnih akata, s razli¢itim
pravnim posljedicama. Razlikuje pravno dopustenu i pravno nedopusite-
nu Sutnju uprave te Sutnju uprave u uZem i Sirem smislu. Sutnja uprave
izjednaZava se s odbijanjem zahtjeva stranke, a pravne posljedice takve
futnje zasnivaju se na dva pravnotehnitka sredstva: fikciji - da je o za-
htjevu odlugeno, i pravnoj pretpostavci - da je zahtjev odbijen. Na taj
natin stranci se daje moguénost da traZi zastitu. Upravni spor zbog Sutnje
uprave nazvan je »neredovni upravni spor«. To je spor protiv nepostojeceg
akta pretpostavljenog negativnog sadraja, s ciljem da se naknadno done-
se eksplicitna upravna odluka. Identificiraju se tri modela prema pravnom
djelovanju: Sutnja uprave smatra se kao da je zahtjev stranke odbijen (ne-
gativan upravni akt); Jutnja uprave shvaéa se kao da je zahtjevu stranke
udovoljeno odnosno kao da je uprava rijesila u korist stranke (favorabilan
upravni akt) i Sutnja uprave stvara pravnu osnovu za preuzimanje ili po-
vjeravanje nadleZnosti za obavljanje odredene upravne djelatnosti. Domi-
nantan i klasitan model je onaj o negativnom aktu koji je prihvaden i u
Zakonu o opéem upravnom postupku (ZUP).

Drugi dio knjige odnosi se na upravno procesno pravo. U tom dijelu je
Sest poglavlja: Predmet i izvori upravnog procesnog prava, Postupak donofenja
upravnib propisa, Uprawni postupak, Upravnosudski postupak (upravni spor),
Postupak zakljuéivanja uprawnib ugovora (ugovor o koncesiji), Postupak vrie-
nja prinudnib radnji.

Prvo poglavlje podijeljeno je na Eetiri potpoglavlja. Pojedine grane prava
mogu se svrstati u materijalne ili procesne ovisno o tome kojih normi ima
viSe. U uZem smislu, upravno procesno pravo Eine norme koje reguliraju
postupak upravnog odluéivanja, dok su u $irem smislu to norme koje regu-
liraju postupak upravnog odlutivanja, i to ne samo postupak, nego i radnje
koje se odnose na donoSenje upravnih propisa. Autor je sistematizirao
predmet upravnog procesnog prava u pet kategorija: dono¥enje uprav-
nih propisa, postupak donoSenja upravnih akata, postupak sudske ocjene
zakonitosti, postupak zakljuZivanja upravnih ugovora, postupak vrSenja
prinudnih upravnih radnji. Na kraju poglavlja izneseni su izvori upravnog
procesnog prava.

CROATIAN AND COMPARATIVE PUBLIC ADMINISTRATION



NOLLYHLSININGY J118Nd JAILVEYANOD ANV NYILYOYD

Mateja Crnkovic: Stevan Lilic: Upravno pravo / Upravno progesno pravo

HKIU = CCPA, god. 11. (2011.), be. 4, str. 1123-1130
1128 .

Drugo poglavlje nesto je krace od ostalih, a odnosi se na postupak do-
nofenja upravnih propisa u §irem smislu, odnosno upravnih zakona koje
donosi Narodna skupétina uz opis zakonodavne procedure. Postupak do-
no3enja upravnih propisa u uZem smislu odnosi se na upravne propise, a
njih donose organi drZavne uprave.

U poglavlju o upravnom postupku detaljno je opisan opéi upravni postu-
pak. Poglavlje se dijeli na Uprawi postupak, Opéi upravni postupak prema
ZUP-u, Prostupanjski upravni postupak, Drugostupanjski upravni postupak,
Ponavljanje upravnog postupka, Narocite slufajeve poniltavanja, ukidanja i
mijenjanja rielenja (izvanredni pravni lijekovi), Izvienje rjefenja i Provodenje
ZUP-a.

Najprije je opisan razvoj upravnog postupka. Ovisno o regulaciji upravnog
postupka, postoje tri sustava: oni koji ga ne tretiraju kao posebnu vrstu,
npr. Francuska i Njema&ka, zatim oni sustavi gdje je zakonski reguliran,
npr. Austrija, i mjeSoviti sustavi, npr. Velika Britanija, SAD, Latinska
Amerika, Upravni postupak je postupak donoSenja upravnih akata, od-
nosno odludivanje o pravima i obvezama u pojedinaZnom slu€aju. lduce
potpoglavlje daje povijesni pregled zakona od 1930. do danas. Srbija jo3
nije donijela svoj ZUP, vaZedi je savezni ZUP iz 1997,

Sljedeée potpoglavlje obraduje upravni postupak prema ZUP-u. Objasnje-
na su nalela opéeg upravnog postupka, nadleZnost u upravnom postupku,
poloZaj stranke, komunikacija organa sa strankom i drugim sudionicima u
postupku, rokovi i povrat u prija$nje stanje, odrZavanje reda u postupku i
trodkovi upravnog postupka.

Kod prvostupanjskog upravnog postupka najprije su pobrojene faze uprav-
nog postupka. Kao obvezne navedene su: faza pokretanja postupka, faza
do donodenja rjefenja (iznimka kod tzv. skra¢enog postupka kad je even-
tualna) i faza do donoSenja rjeSenja. Faza drugostupanjskog postupka po
#albi i faza administrativnog (prinudnog) izvrSenja su eventualne. Upravni
postupak uvijek pokreée nadleZni organ neovisno o tome je li inicijativa
do&la od stranke (stranafka maksima) ili po sluzbenoj duZnosti (oficijelna
maksima). Pod istim naslovom obradeno je spajanje viSe stvari u jedan
postupak, izmjena zahtjeva, odustanak od zahtjeva i nagodba. Svrha ispit-
nog postupka je utvrditi sve Einjenice i okolnosti koje su vaZne za rjeSenje
i strankama omoguciti da ostvare i zaitite svoja prava i pravne interese.
To je moguce ostvariti u skraenom postupku ili u posebnom ispitnom
postupku. Obraduje se i prethodno pitanje u upravnom postupku, usme-
na rasprava, dokazni postupak, a pod dokazima javne i privatne isprave,
uvjerenja, svjedoci, izjava stranke, vjeStaci i oZevid.
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Rjesenje je odluka o glavnoj, odnosno upravnoj stvari koju donosi nadleZni
organ. Razradeno je pitanje organa koji donosi rjefenje, oblik i sastavni
dijelovi rjedenja, djelomiéno, dopunsko i priviemeno rjesenje, rok za izda-
vanje rjeSenja te ispravljanje pogreSaka u rjefenju. Zakljufkom se rjefava o
sporednoj stvari u postupku, a iznesene su razlike od rjeSenja (nije mogu-
Ce izjaviti posebnu Zalbu protiv zakljutka, nego se zakljufak moZe pobijati
samo u Zalbi kojom se pobija rjedenje).

U dijelu koji se odnosi na drugostupanjski upravni postupak autor je obra-
dio institut Zalbe, nadleZni organ za rjefavanje po #albi, 2albeni rok, sa-
dr?aj i predavanje Zalbe te sam postupak po %albi kao i rok za donogenje
rjedenja po Zalbi i dostavljanje drugostupanjskog rjesenja.

Obradeni su i ponavljanje postupka te narotiti sluajevi ponistavanja, uki-
danja i mijenjanja rjefenja (izvanredni pravni lijekovi). Izvrinost rjedenja
prikazana je odvojeno od izvrinosti zakljucka, opisan je postupak provo-
denja izvrSenja, izvrienje nenoviéanih obveza, izvrenje radi osiguranja i na
kraju privremeni zakljufak o osiguranju,

Poglavlje o upravnom sporu podijeljeno je na dva dijela. U prvom au-
tor opisuje nastanak upravnog spora i razvoj upravnog sudstva u svijetu,
Upravni spor doveo je do utemeljenja posebnih administrativnih sudova.
Anglosaksonske zemalje povjerile su rje§avanje upravnog spora redovnim
sudovima, §to je razlika od kontinentalnih zemalja koje su osnovale po-
sebne upravne sudove za tu svrhu. IzloZen je povijesni pregled nastan-
ka i razvoja upravnog spora u Srbiji. Jugoslavija je dono$enjem Zakona
o upravnim sporovima (ZUS) 1952, prva od socijalistitkih zemalja uvela
sudsku kontrolu uprave i upravni spor. Na kraju tog dijela Lili¢ je prikazao
sudsku kontrolu zakonitosti u Austriji, Velikoj Britaniji, Francuskoj, Italiji,
Njemackoj i SAD. U drugom dijelu obja&njeni su pojam i vrste upravnog
spora te sistemi odredivanja upravnog spora; sistem generalne klauzule,
pozitivne enumeracije i kombinirani sistem generalne kaluzule s negativ-
nom enumeracijom. Propisi u Srbiji polaze od sistema generalne kauzule
koji je kombiniran sa sistemom negativne enumeracije.

Upravni spor ima dvostruk cilj: zastitu subjektivnih prava gradana i prav-
nih osoba te zastitu zakonitosti. Autor obraduje pravo pokretanja uprav-
nog spora, nadleZnost za njegovo vodenje, predmet upravnog spora, a to
je uvijek zakonitost, nikad svrhovitost. Kao predmet upravnog spora mogu
se javiti upravni akti odnosno u slu¢aju Sutnje uprave negativni upravni
akt. Nadalje, obradeni su razlozi za vodenje upravnog spora te stranke u
sporu, tuzba (djelovanje, rok i predaja tuzbe, sadraj, postupak po tuzbi i,
odvojeno, redovni postupak po tuZbi), upravni spor pune jurisdikcije, pre-
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suda i rjefenje u upravnom sporu i na kraju pravna sredstva u upravnom
sporu prema ZUS-u iz 1996. i 2009. Na kraju poglavlja objasnjena je oba-
veznost i izvrienje presuda u upravnom sporu, dopunska pravila postupka
(supsidijarna primjena pravila parni¢nog postupka), novéano kaZnjavanje
te trofkovi i takse u upravnom sporu.

Peto poglavlje odnosi se na zakljutivanje upravnog ugovora (ugovor o
koncesiji). Upravni ugovori nisu regulirani zakonom, nego zakonodavstvo
poznaje neku vrstu upravnog ugovora koja se krije u pojedinim zakonskim
formulacijama, npr. Zakonu o koncesijama iz 2003.

Sesto, posljednje poglavlje odnosi se na postupak vrfenja prinudnih radnji.
Rijez je o posebnim vrstama upravnih radnji gdje dolaze do izraZaja auto-
ritativni i represivni instrumenti.

Knjiga je pisana jednostavnim i razumljivim jezikom, materija je dobro
sistematizirana te je stoga prije svega studentima olakSano usvajanje te-
meljnih instituta upravnog prava. Stru¢nost i nalin na koji je izloZena
dubina materije &ini je pogodnom za izufavanje i na viSim razinama od
diplomskog studija.

Knjiga je ponajprije namijenjena Citateljima u Srbiji, ali korisna je i dru-
gima, svima koji se bave upravnim pravom, Uz srpske institute upravnog
prava obradeni su i temeljni instituti europskog javnog i medunarodnog
prava te bogata praksa sudova. Masni tisak klju¢nih pojmova olakava
snalaZenje i ufenje. Analiziran je dobar komparativni materijal, a koriste-
na je relevantna i Siroka literatura s mnoStvom stranih autora. Na pocetku
nekih poglavlja dan je osvrt na zakonodavstvo bivie Jugoslavije, 5to je vaz-
no i za Hrvatsku koja je bila njezin sastavni dio.

Najvise je pozomosti posveéeno upravnom postupku. Dio knjige govori 1
o zadtiti ljudskih prava. Obraden je institut ustavne Zalbe te ombudsman
kao zaStitnik gradanskih prava, na dr¥avnoj razini, razini lokalne samo-
uprave te u Vojvodini, a sve to u poglavlju o posebnim oblicima kontrole
uprave.

Sistematiénost knjige je dobra. Svako od poglavlja potinje teorijskom ana-
lizom, a nastavlja se detaljnom razradom klju¢nih pojmova radi temeljitog
prikaza upravnih instituta. Autor nerijetko analizira viSe definicija istog
pojma, ali bez iznimke uvijek daje do znanja za koju bi se od navedenih
definicija trebalo odluéiti i upamtiti je ili koja je definicija uvrijeZena u srp-
skom pravu. Takoder, festo iznosi i starije koncepcije pojedinih instituta,
§to je pohvalno, jer je pojedine institute tesko razumjeti ako se ne poznaje
njihov razvoj.




