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Abstract, Modern administrutive systems devive from @ relatively nondifferentiated
state organizational structwre of the abielutisic siates of ihe sevenieenthi centiry.,
Reactions agpaimst the administration a3 the monarcicy *persongl instrument af
government™ were inspired by the docirines of the separation of powers and realized by
revolutions al the end of the eighteenth century in Europe and America. However, as
the administration sieadily became an equal parner in the division af pawers, the
previous view of the administration as a “suspicious insirument of the monarch™
started radically fo change.

Today, the expevience of developed couniries indicate that an admimistrative syatem
cannol be conceived ag an “instroment”™ or “appuranis” (e.g, of the ruling class), nor
can a modern administrative sysiem be projecied only as a legalistic normative model
of structures and procedures (i.e. adminisirative agencies and (he adminizirarive
process). Adminisirative models that are common lo lhe developed countries
{particularly in Europe) derive from the concept of the adminittration's sociol funciion.
Under the conditions of o developed material and culiural tocial enviromment, siaie
and govermment “transform” from an instrument of power and repression infe an
organization with a social function of rendering public services {e.g, educalion,
medical care, scientific research and development, environmental provection, economic
development, eic.) 1o citigens and other subjecis in the social environment and
nrotecting hiaman rights. After the fall of the Berlin Wall in 1989, many former
communist countries are going divags o [eriod nf social and political tuerbudence that,
inter alia, reflect on their adminisirative systems. The siuation varies fram country o
country, References to the siate of affairs of the adminisiration in Yugoslavia { Serbia
and Montenegro) are also given,
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Modern administrative systems derive from a relalively nondifferentiated

organizational siructure of the absolutistic states of the 17" century, Reactions against the
administration as the monarch's "personal instrument of government” were inspired by
Locke's and Montesqueaus doctrines of the separation of powers and realized by
revolutions at the end of the 18" cenwry in Europe and America (Locke, 1690;
Montsqueau 1748). However, as the administration steadily became an equal partner in
the division of powers, the previous view of the administration as a “suspicious
instrument of the monarch” started radically 1o change. Today, the experience of
developed countries indicate that an administrative system cannot be conceived as an
“instrument™ or "apparatus” (e.g. of the ruling class), nor can a modern adminisirative
system be projected as a normative model of le gal structures and procedures,

In Eurape, the past several years have shown two fundamental processes: on one hand,
integration of developed Western European couniries within the framework of the
European Union, and on the other hand, transition of Central and East European countries
towards political pluralism, market economy, administrative efficiency, information
technology application, democratization and human rights protection,

The European Union (previously the European Economic Communities) represents a
voluntary association of member stales, accompanied by a highly complex body of
commaon "European Law”, that the individual member-states recognize, and ultimately, 1o
which they submir 1o (Leonard, 1994), Consequently, European Law is one of the
principle and fundamental integrative instruments of the European Community (Wallace,
1990; Price, 1987). In this respect, the European Union also has immanent fcatures of a
“legislative community®, ie. 3 padticular legal enlity vested with the capacity of
formulating legally binding general norms of conduct (King. Bosco, 1991). European
Law is ereated within the framework of the legal institutions of the European Union in a
variely of legal document forms (e.g. regulations, directives, decisions etc.), depending on
the intent and character of the policy 1o be implemented. However, European Law is
enforced by means of a more or less traditional mechanism of implementation, c.g. by
formulating rights and obligations 1o be applied by the subject that is directly or indirectly
concerned. The specific feature of European Law is that it may be applied not enly 1o the
member -states (and its legislative, executive, administrative and other legal bodies), hut
directly 1o the citizens of the European Union, as well (Siedentopf, Ziller, 1988).

After the fall of the Berlin wall in 1989, many former European communist countries,
as they struggle to overcome the exisling ane-party political systems and closed command
economics (Kovacs, Tardos, 1992) found themselves going through a period of - ofien
rather turbulent - social and political transition (Kovacs, 1994). These chanpes effect,
inter alia, the respective legal order and government organization of post-communist
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European countries, Including the functional and organizational patterns of their
administrative systems (Hesse, 1993). As consequence, the existing legal frameworks and
ndministrative systems in these societies must give wiay lo modern and democratie notions
of government and administrative action that is supported by eflicient functional and
organizational structures and mechanisms of legal and political control.

The existing system of control over the administration in Central and East European
post-communist countries must restructure and orient itself towards politically accepting,
legislatively formulating and procedurally implementing fundamental democratic
standards that secure clficient safeguards of human rights, not only formally in
constitutional and legal documents, but in the everyday communication of the citizen with
governmental and adminisirative authorities, as well (Whalen, 1989). On the other hand.
the existing concepts of government and administrative control, must be brought ow of
the pre-dominating system of authoritative control of the higher instance, into apen and
transparent forms of judicial review and ombudsman-type independent institutions (Lilic,
1995:2). No real democratic reform of government and administration is possible without
accepting human rights safeguards and control standards of administrative action
embedded in the prirgiple of the rule of law and demoeratic concepts of legitimale
government and adlminitrative action. No more can the government and its adminisieation
be viewed as an instrument of “class repression”, but must be seen as 2 system of social
regulation oriented towards rendering public services and protecting human rights.

Administrative reform and rearganization of existing administrative systems in posi-
communist European countries must move in the direction of strengthening democratic
control over state administration, increasing its accountability 1o democratically elected
bodies, decentralizing and deconcentraling the central government structures while
maintaining the administrative system under the strict principles of the rule of law and
protection of human rights (Pogany, 1995). The need to modernize the administrative
systems of post-communist couniries in Europe goes much beyond subjecting it o
provisions of legal documents: “The challenge with which public administration is faced
in Central and Eastern Europe is to redefine even its role in society, or, more concretely,
its relations with politics, the economy and civil community, It is, therefore, worthwhile 1o
recall that the dynamics of administrative transformation are intimarely linked to changes
in the political, legal, social and economic environment in which public institutions
operate and on whose malerial and immaterial inputs they crucially depend. Legitimacy,
authority, legality, acceptance and finance are amongst the most important resources
required for effective administrative activity and they cannot he generated by the public
administration itself, Accordingly, the outcome of politics aimed at public sector reform is
decisively shaped albeit predetermined, by political, legal, social and economic
developments.” (Hesse, 1993,

The countries of Central and Eastern Europe are currently undergoing fundamental
changes affecting the very foundations of their social, political and economic life and
legal order. Although the extent of the transformation processes so far considerably differ
from country to country, it is possible to identify a number of common features. These
features, inter alia, include: a) the transition from one-party rule (in which the leading
role of the communist party was dominant in all sections of society) o multi-party
parliamentary systems with accountable governments; b) the abandoning of “demoeratic
centralism” as the basic organizational principle, in favor of far-reaching decentralization
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and de-concentration of decision-making suthority; ¢) the separation of the political from
the and economic system, and d) the implementation of economic reforms locused on
privatization and de-nationalization, as a means of depriving the state of its enormous
cconomic compelence and legal possession of property (Hesse, 1993).
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The concept of Legal State and the principle of the Rule of Law are paramount moral
and legal values that are incorporated in the very foundation of Western, and pur::-:ulufrly
European civilization (Lord Lloyd, Freedman, 1985). In respect to public 'dmi."i.’u'l'.nn
their significance is essential for implementing the notion of legality of administrative
decisions, as withoul the ramework of the legal slatc and the rule of law, no modern
administrative sysiem can be imagined. Originating in the mid-19th century, the concept
of the Rechissiaal rests on a normativistic legal model of regulating social relations.
Accurding 1o this model, gencral legal norms (materialized in statutes ?nd wiher gencral
legal acts, e.g. laws and regulations) preseribe the rules of social b:i'm_wur, Gr.m:l_‘nl Il:g.ﬂl
nurms are subsequently decomposed into concrete legal provisions -:_nnumml in
individual legal acts (c.g. administrative decisions, judicial ruling, etc) that dumclzly ellect
the behavior of legal subjects (Kelsen, 1951). The main feature of the nmn}a.t!v‘srsl.lc mt.?dcl
is that the legitimacy of legal action, including the legitimacy of u.dmimslm!vF aclion,
derives from the legality of the legal acts. In other words, a legal (or administrative)
decision is legitimate by virtue of its legality. This model in its initial form, however,
cannot be implemented today without peril to the idea of fundamnental human freedoms
and rights and the concept of political pluralism and democracy (une needs only to have
in mind Tacist or any other totnlitarian regime that rests on "law ond order”). As
consequence, the values of the Rechisstaar concepl today can only be seen as a
precondifion of democratic legal and administrative systems, )

As opposed 1o this formal concept of legality, modern concepls 1.'_r.as¢ their fundomental
principles on the idea of the rule of law and human rights. The legality of government and
administrative action, therefore, does nol ipso facto include the 1cginmalcy of ll'u:s«c
sctions. In order to achieve legitinacy, government bodies and adminiswative agencics
must also achieve in concrefo fl:gitimmy of esach action they underiake or dc:?sinn u_my
render, through various instrumenis and mechanisms of government and n_:lnumsu.imw
conirol (e.g. parliamentary debale, hearings, judicial review, ombudsman interventions,
elc.). Consequently, modern concepts of administrative legitimacy, b.us«cld un the |dj:n l?f
the rule of law and human rights derives from the premise that an sdministrative action is
legitimate not by vinue of the stalus of the subject or legalily of the procedure, ‘Fuu: by
virtue of substantial values incorporated in these actions and decisions (Mescheriakoff,
1590}, : o

h;ﬂd:m concepis of the administrative system rest on models of the ndm{msl:ratmn as
a complex and dynamic system of human interaction (Pusi¢, 1985). In this model the
edministration is projected as a complex and dynamic “relatively closed” system of
structures and procedurcs within itsell, as well as an "open sysicm” that communicales
with olher systems (e.g. the political and economic system) sctive in the social
envirominent surrounding it, As a sysiem of human interaction that derives from the facl
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that individuals in society achicve their inlcrests either through mutsal co-operation, ur
through mutual conflict, the main social function of the administrative system, actively
integraled inlo various patters and forms of human behavior, is 1o regulate social
processes. As realization of individusl or group inlerests can either be achicved hy
domination or by compromise, the funclion of social regulation of an adminisirative
system plays a essential role in newtralizing comtingency effects of illegitimaie social
behavier or conflict (Luhmann, [984),

v

The administration as instrument of government, Traditional political theorics Jefine
administrative action os adiminisirative function as one of the legal Tunctions of the stale,
i.e. a5 a8 modality of Searsrecht ("state law™) (Jellinek, 1914), According w these
concepls, the administrative unclivn is a specific, legally regulated, function of siate
power that features the formulation of individual compulsory orders and commands and is
authorized to perlorm acts of legally permitted physical repression. This traditional
concepl of state law, modificd by the Marxist definition ul the role of state and law "alier
the proletarian revolution” has been widely circulated in all Ceniral and Eastern European
countrics under communism, particularly under the influenee of the Soviel legal theory
(Collins, 1982; Krygier, 1990),

The Adwministration as public service. On the other hand, the concept of the
administration as a public service originated &t the turn of the century under he
conditions of social, cultural and econpmic development of highly industrialized nations
of Wesiern Europe. Administrative aclivity is now perceived, not as a lunction of staie
power, bul as an activity focused on (he realization of the welfare of socicly. This leads 1o
the concept that the essence of adminisirative aclivily is o render public service, i.e.,
activities that play a “vital* role in the everyday life and work of individuals (eg,
cducation, medical care, cic.) and souicly as a whole (c.g. lransportation, communication,
ele.) (Diguit, 1913), According to this model of the adminisiration, under the conditions
of developed social structures and lunclions, the stale administration undergoes a
subsiantial transformation; no longer does administrative mclivity represent a specific
legal instrument of government. Adminisirative aclivity is now a product of a comples
administrative system charged with rendering public services with the goal of undertaking
aclions aimed al securing the welfare of s citizens, as well a5 the cultural development
and economic progress of sociely (Rosenbloom, 1992),

v

Western. European intcgration and transition processes in Central and Easiern
European post-communist countries cannot be interpreted only as compulsory responses
to cconomic and technological competition and pressures (Baker, Raadschelders, 1990).
Integration in Europe is also the resull of aulonoimoeus development paiterss of balh
economic and administrative systems in this region, The developed countries in Europe
have achieved the level of social, human rights and technological development, that sets
themn within the gencral framework of post-indusirial (Galbreith, 1979 and information
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socielies (Bell, 1973),

On the other hand, post-communist countries in Eurupe still on levels of mid and late
industrial development, as well as those in carly stages of high wechnology developments,
will doubtlessly need 1o consider present European integration tendencies, not only in
respect to their general sucial and economic development strategies, but also in regard 1o
their administrative systems as well. Within  this dynamic social and economic
environment, the recognition of the need of the administrative sysiems of European post-
communist countries to adapl 1o integration processes is a prersquisite for the active
participation, co-operation and integration of these syslems into European intcgration
processes. In this context, administrative legislation reforms and administrative system
compatibility in Central and East European post-communist countries to West Buropean
integration processes should be the basis for the Tuture transformation of the respeclive
pust-comimunist  administrative  systems and  their organizational: and [unctional
development (Lili¢, 1990:1). Comparatively speaking (Timsit, 1987), the transformation
of administrative systems should also be aimed a undertaking functional and
organizational (Emery, 1969), as well as technological {Baquiast, 1986) and personnel
(Reinemann, 1987) reforms that are in line with achieving higher standards of
administrative cfficiency and human rights protection, particularly in regard to the issues
of privacy (Michael, 1994) and data protection {Bennet, 1992).

Anather result of the transition process, is the consequent de-centralization and de-
concentration of centralized administrative systems into organizational and functional
forms of a higher order. This is due o the fact that increased complexily, and particularly
the “informatizalion” of sociely, has pracically rendered centralized directing,
management and control of the administrative processes obsolete, as the traditional
administrative structure is inflexible, inefficient and unadaptable to the dynamics of the
changing environment (Baquiast, van de Donk, 1989). To achieve territorial integration of
administrative systems that is compatible with tendencics in the developed European
countries, hierarchical models must be substituted by new forms of organizational,
functional, technological, humanresougge and financial integration patterns that enable
multiple communication not oaly “with internal subsystems, bul with external and
international systems as well (Simon, Smithburg, Thompson; Shafitz, Hyde; Heady).

Transition and integration processes in Europe also have a significant impact on the
perception and quality of human rights, that should be taken into account in the present
and future reforms of administrative systems (Rosas, Helgesen, Gomicn, 1990). The
legalistic principle of legality, expressed through the ideal “that all citizens are equal
before the law", has historically played o crueial role in institutionalizing {particularly in
regard 1o judicial and administrative procedure), the relation between the citizen and the
state (administration) (Lilié, 1990:2); the greatest moral value and practical effect of the
"equality” principle being the (legal) protection of the citizen from the foul actions of the
state, Today, however this iradilional principle is considered one-sided and obsolete: it is
argued that for the principle of legality to be legitimate in a modern administrative
environment, apart from the law, the consent of the citizen is also needed. This is the
result of the higher level of information and knowledge the citizen has access to, as well
as ideological and interest independence of the eitizen in communicating with the
administrative system. . "

Due 10 the need of efficient regulation of social, economic and lechnological
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processes, modern administrative sysiems show g general tendengy Lowards substituting
traditional authoritative instruments of administrative power, with higher forms ol
achieving micro and macro level social regulation (Pusi¢, 1989), Grosse mado, it may he
concluded that the use of administrative foree is counter-propaertional w the level ol
general social and economic development (Moharir, 198%; Scpe, 1989). It can be said that
administrative repression today is a feature of underdeveloped social and economic
systems, and leads to the phenomena of "vicious burcaucralic ecircles” {once applicd,
repression leads to more repression, which agitates the problem even more, then more
repression is applied, and so on) (Crozier, 1969). Thus, the development of modern
administrative systems is less and less oriented toward the use of power amd force, as
there is objectively less possibility of compulsory social regulation,

A specific auestion 1n he addressed in the context of adminisirative system reform is
the issue of the efficiency of aumimsirative sysicms. Generally speaking, the more there
are technological factors present in administrative systems, the higher the level of the
efficiency of the system. Nevertheless, particularly in countries that are cxperiencing
political and social “turbulence”, an opposite tendency in the development of
administrative systems can be detected. Times of crisis generale a lendency of exlensive
“administrating”, primorily due to the general inefliciency of the soeial and economic
system. Inefficiency gives rise to the need of more authority, but authority itsell does noy
resolve the problem. This model, logically, requircs an authoritative administrative
system, as authoritative administrative decisions can only be implemented by means of
political force and repression. Consequently, authoritative adiminisirative systems cannuot
substantiate and resolve economic, social turbulence by mere "authoritative administrative
elficiency”. Such siluations, particularly receiving active political support, can easily
become the main obstacle for general social, economic and adminisirative reform, e, as
is the case with present Yugoslavia (Serbia and Montenegro).

W1

With the fall of the Berlin Wall, socialism gave way to nationalism all aver Ceniral
and Eastern Europe. Also in Yugoslavia: "In Croatia, Slovenia and Bosnia and
Herzegovina, and 10 some extent in Macedonia, nationalists uscd anti-communism 1o
bolster their appeal and their international legitimacy, while the new Socialist Party of
Serbia (ex League of Communisis of Serbia) and the League of Communists in
Montenegro managed Ceausescu-like iransformations, wming nominally socialist parties
into openly nationalist ones.” (Hayden, 1992). On the other hand, the collapse of the
communist system in Eastern Europe brought new forms of nationalism (Pakovié,
Koscharsky, Czamota, 1995), most explosive in cases of disintegration of former
“socialist” federations (The USSR, Czechoslovakia, and particularly dramatic and tragic
in Yugoslavia) (Wheeler, 1992). “It is possible to presume that these federations broke
down because of two basic internal reasons. The first is that they were federations held
together by force and authoritative policies (thus the federations bepan to dissolve with
the disappearance of the communist regimes). The second, and crucial reason for their
break-down is the fact that the nalions composing them were set on becoming
independent states, Thus, there was never a political will to reform the federations on a
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democratic basis,” (Pedi¢, 1992). The events, the crisis and the tragedy that came upon the
now former Yugoslavia in the course of the past four years are still very much focus of
world attention and concern.

As an independent state, Yugoslavia was initially established on December 1, 1918 a=
the Kingdom of Serbs, Croats and Slovenes, changing the name 1o The Kingdom of
Yugoslavia in 1929. On April 6, 1941, Yugoslavia was attacked by the Axis Powers, thus
entering the Second Warld War, until victory was proclaimed on Viclory Day, May 9,
1945. Immediately afier the war, Democratic Federa] Yugoslavia was proclaimed,
becoming The Federal Peoples' Republic of Yugoslavia on November 29, 1945, afier a
referendum and elections. The Socialist Fedcral Republic of Yugoslavia was proclaimed
by the Constitution of April 1963, and later reformed by the Constitution of 1974,

Being the most liberal of the European socialist countries, particularly in the |ate
cighties, Yugoslavia initiated various economic, social and political reforms, However,
with the fall of the Berlin Wall jn 1989, the existing Yugoslav Federation of six republics
(Bosnia and Herzegovina, Croatia, Macedonia, Montenegro Slovenia and Serbia) was
soon 1o dissolve in ethnic and nationalistic conflicts (Glenny, 1992; Djilas, 1990; Ramet,
1991; Baki¢-Hayden, Hayden, 1992). In 1991, first Slovenia and then Croatia proclaimed
independence, to be followed by Bosnia and Herzegovina and Macedonia in 1992, Serbia
and Montenegro, as the remaining two republics enacted a new conslitution in 1992,
claimed continuity with the former Yugoslavia, and established the FFederal Republic of
Yugoslavia (FRY) (Lili¢, 1995:] )

In 1993 Yugoslavia was hit by a record hyper-inflation (312 million pereent monthly,
for January 1994), thut was stopped in carly 1994 with the introduction of a new dinar
(since then the annual infation rate has been a steady 100%).

The Security Council of the United Nations imposed cconomic sanctions against the
Federal Republic of Yugoslavia in May 1992, that were suspended after the Dayton Peace
Accord and the signing of the Paris Feace Agreement between Bosnia and Herzegovina,
Croatia and Yugoslavia (December 1995) (The Dayton Agreements, 1995),

In regard (o transition and administrative reforms in Yugoslavia (Serbia and
Monlenegro), although new legislation has been passed in the 19911995 period, it could
be said that no substantial effort in this direction was made since the last prebreak-up
Yugoslav Federal Government initiated extensive economic, political and administrative
reforms in the 1987-90 period. Instead of a conclusion on the state of, affairs relaied 1o
present administrative reforms in Yugoslavia (Serbia and Montenegro), it might be more
cllective 1o quote an excerpt from a paper titled "Opinions, Proposals and Initiatives™ of
the Federal Expert Board for Public Administration prepared as part of a special Report
for the Federal Government on the subject of public administration reform policy. The
Expert Board, inter alia, emphasized the following: "In the opinion of the Expert Board,
there must be a clear option for such a model of the public administration that would
correspond 1o the real needs of the present moment, as the further preservation of
inflexible hierarchical relations, as well as the cultivation of the burpaucratic mentality of
the functionaries and civil servants employed, would undermine the actions of the
economic system reforms and the organization of scientific . and technelogical
developments, compared (o the level of development in the world surrounding us. This
“tconomic” orientation, as well as the rationalization of the activity of the administration,

aimed at the support of the activity of the economie subjects, must receive convincing and
e et i e . s i e e e . i i e i i o MG ik s e
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unquestionable priority in the forthcoming administrative transformation. (...) The pencral
re-orientation should be co-erdinated together with the constilgtional changes, the
changes of the Law on the System of Government Administration, as well as the changes
of the other laws and by-laws that regulate the activities of the administration.” (Federal
Expert Board tor Pubie Adinesirsag, 1957).
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NEMIRI U UPRAVNOJ TRANZICLJ1
(Od uprave kao instrumenta vladavine do uprave kao javne sluzbe)

Stevan Lilié

Savremeni wpravai sistemi proizilaze iz relativio neizdiferencirane driavne m-gurrr::;t.-:urw
strukture apsolutistickih driava XTI veka Reakeije protiv uprave koo mmarhm:f:g ;:ﬁﬁ'
instrumenta vadavine” bile su fzazvane dokirinama podele 1-Iru.u i ostvarene revolucifama g
veka u Evropi § Americi. Medutim, kako je uprava sve vife posiajala r:wnﬂ;irﬂmn p.:‘l.r.r:!er i Pr_; il
vlasti, prethodno shvatanje uprave kao “sumifidavoeg insirumentd monarha” pocelo fe Znufng da se

ﬂ'ﬂl.:fi_“ﬂw racvijenil drfave danas ukazufe na to da nch'.:rpmwn' ::':reml ne mn:'e_ r,f-'a 1 :arm.rih
koo "instrument™ i "aparar” (upe. viodajuce kiose) i se savremeni upravni ns:ffni:;::::rr_
prajektovari sameo kae zokonski nenmulivii rrr::rdﬂl Iimknu'f.r. i .pr'm'.‘('afu-r':! fLj. u,umqur _u;;_;l :
wpravni proces). Upravni modeli koji su cajednichs razvijenim :rlr_r:l’;uma ﬂ:m.stlnn;;: ] k.}:'wl.:
proizilaze iz koncepcije drujivene funkcije uprave. U uslovima razvijenag materijala i kultu ::-
druftvene sredine. drfava i viadaving se “transformifu” od insirumenia vlasti i ""F:_'”:rfk’
arganizaciiu sa dricktvenom funkeijom pruZanja _fﬂwu'j.]. rr.s.fr*_gn f!tp-!‘. -I'H'.'If'ﬂ:m'grr_.rl:'., mr_ :;‘Irr.'l”:]r
hriga, nauéno istraiivanje | rasva), zaltila sredine, priveedni razvoy, .«I:d.j grf_ FHTJ,:HJ njg
sibjekiima w druinvenaj sredini 1 zasiin lucskih preva, Pasle ;u_..m_ J'urr!'u.ui'fag cida ;r' . Ri" ::Ir
mirioge ranije komunisticke zemlje prolaze kroz period dnri.rml-'m.h i pa!m-:_'hi: na_m:r;:l n_;;‘ izm 5 uI
astalog, odraZavafu nfiliove wpravie sisfeie. Efmafy'.? varira uu’_ zemlje do zemffe. Daie 5
reference o stanfn poslova u wpeavi u Jugostavi {Sebiji § Crnaf Geri ).

Kljuine reli: uprava, podela vinsti, drugtvena funkeiju uprove, wpravig rranzictia
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