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NOTA BENE

Retko je koja institucija u poslednjih nekoliko dece-
nija dozivela takvu ekspanziju i razvoj kao institucija
ombudsmana (odnosno ombudspersone). Izvorno, om-
budsman je institucija Svedskog porekla koja je prvi put
uvedena pocetkom XIX veka (Ustavom iz 1809). Sustina
ovlaSc¢enja tadaSnjeg Svedskog ombudsmana sastojala se
u tome $to je od upravnih vlasti mogao da trazi podatke
1 objasnjenja zasto se pojedini zakoni uopste ne prime-
njuju ili se ne primenjuju kako treba, kao i da pokrece
odgovarajuce postupke radi utvrdivanja odgovornosti up-
ravnih sluzbenika u vezi sa tim.

U osnovi ova ovlas¢enja ombudsmana su se i danas
zadrzala, iako je doslo do brojnih modaliteta u zavisnosti
od pojedine zemlje i konkretnog pravnog sistema. Insti-
tucija ombudsmana neposredno je povezana sa idejom
ostvarivanja i zaStite ljudskih prava. Zbog toga se om-
budsman danas najceS¢e i definiSe kao zastitnik prava
gradana, Ciji je glavni cilj sprecavanje nepravilnosti i
nezakonitosti, kao i tzv. loSeg postupanja (maladminis-
tration) u radu uprave prema gradanima.

Do sredine Sezdesetih godina XX veka, svega neko-
liko drzava je u svoje pravne sisteme uvelo instituciju
ombudsmana (Svedska, Finska, Danska, Novi Zeland).
Medutim, od tada je intenzivirana potraga za, kako ih je
profesor W. Gellhorn nazvao, jeftinim i jednostavnim
(cheap and easy) sredstvima i mehanizmima utvrdivanja
1 otklanjanja raznovrsnih nedostataka u radu uprave. Ubr-
zo se pokazalo da je upravo ombudsman ta institucija.
Sirenju institucije ombudsmana doprinele su i Ujedinjene
nacije 1 Savet Evrope koji su do danas doneli vise
medunarodnih dokumenata kojima su drzave ¢lanice oh-
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rabrivane da u svoje pravne sisteme uvedu ovu instituciju.
Medunarodnim dokumentima utvrdeni su i odredeni stan-
dardi rada, organizacije i principi nezavisnosti ove insti-
tucije koje moraju biti obezbedene u svakom konkretnom
pravnom sistemu. Od 1994. godine, ustanovljena je i
institucija ombudsmana Evropske unije koji obavlja svoje
duZnosti u skladu sa ovlaS¢enjima koja su mu poverile
institucije i tela Evropske unije. Institucija ombudsmana
u raznim vidovima danas postoji u vise od 110 zemalja
sveta.

Sirenje institucije ombudsmana krajem Sezdesetih
godina imalo je uticaj i na naSe pravo. Pojedini pravni
teoretiCari potetkom sedamdesetih godina svojim zalaga-
njem i naucnim i stru¢nim radovima pledirali su za uvo-
denje ombudsmana u tada$nji drustveni i politicki sistem.
Posto vlasti nisu u potpunosti mogle da se odupru ovom
pritisku, pronadeno je ,,kompromisno resenje* uvodenjem
institucije drustvenog pravobranioca samoupravijanja,
koja je, medutim, nestala zajedno sa nestankom socijali-
sticke Jugoslavije

Pocetkom devedesetih godina u Srbiji, kao i u no-
vostvorenoj SR Jugoslaviji, na kratko je aktuelizovano
pitanje uvodenja ombudsmana kao zastitnika ljudskih pra-
va. Ubrzo je, medutim, represivni rezim Slobodana Mi-
losevica ,,stavio tatku® na ove rasprave. Pravni eksperti
reZimske provenijencije odbijali su inicijative za uvodenje
ombudsmana, izmedu ostalog, i obrazloZenjem da ,,om-
budsman nije predviden Ustavom Srbije* (prof. R. Mar-
kovic).

Tek posle pada MiloSevicevog rezima 5. oktobra
2000. godine, stekli su se uslovi za uvodenje institucije
ombudsmana u na§ pravni sistem. Posle relativno inten-
zivne javne i strucne debate o radnim verzijama saveznog,
odnosno republitkog zakona o ombudsmanu, predlozi
ovih zakona usli su, sredinom 2002. godine, u skupstinsku
proceduru.

Beograd, jul 2002. Autori
12




NOTA BENE

Not many institutions in the past decades underwent
such expansion and development, as did the ombudsman
(i.e. the ombudsperson). Originally, the ombudsman ori-
ginated in Sweden and was first introduced in the begin-
ning of the XIX century. The essence of the Swedish
ombudsman's authority at that time was the fact that he
was able to demand from the executive and administrative
powers information and explination why some laws are
not being implemented, or why they were not properly
implemented, as well as to initiate proceedings for deter-
mining responsibility of public officials.

Basically, this authority of the ombudsman remained
until today, even though a number of models, depending
on the specific country and concrete legal system were
established. The institution of the ombudsman is directly
related to the idea of protecting human rights. Due to this
the ombudsman today is usually defined as a ,,protector
of the rights of citizens”, whose main task is preventing
irregularities and unlawful actions and wrongdoing (ma-
ladministration) of the administration towards citizens.

Until the mid-sixties of the XX century, only a few
countries had introduced the ombudsman to their legal
systems (Sweden, Finland, Denmark and New Zealand).
However, since then, the quest for what, as professor W.
Gellhorn called cheep and easy means and mechanisms
of establishing and removing various shortcomings in the
work of the administration, had intensified. The ombuds-
man fit this request perfectly. The United Nations and
The Council of Europe have contributed to the dissemi-
nation of the institution of the ombudsman and enacted
a number of international documents which encouraged
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member states to introduce this institution into their legal
systems. International documents established certain stan-
dards of work, organization and principles of independen-
ce of this institution, which should be in present in each
particular legal system. In 1994 the ombudsman of Eu-
ropean Union was established. It performs its duties in
accordance with authorizations entrusted to it by institutions
and bodies of European Union. The ombudsman in various
forms exists today in more than 110 countries of the world.

The dissemination of the institution of ombudsman
at the end of sixties had influence on our law. Some legal
scholars, at the beginning of seventies with their scientific
and expert endeavors supported the introduction of the
ombudsman in our political and legal system. Since the
authorities were not able to resist this pressure, a ,,com-
promise® was found in the introduction of the institution
,,social advocate of self-management® (dru$veni pravob-
ranilac samoupravljanja) in the mid—seventies, which di-
sappeared with the disintegration of communist Yugoslavia.

At the beginning of the nineties in Serbia, as well
as in new-founded Federal Republic of Yugoslavia, for a
short period the issue of introducing the ombudsman as
the protector of human rights became popular. Soon after,
however, these public discussions were ended by the
repressive regime of Slobodan MiloSevi¢. Legal experts
speaking on behalf of MiloSevic's regime turned down
initiatives for the introduction of the ombudsman, arguing
that there were no legal ground for the introduction of
this institution, because ,,...it was not prescribed by the
Constitution of Serbia“ (prof. R. Markovi¢).

Only after the fall of MiloSevi¢ on October 5. 2000,
were real conditions for introducing the ombudsman to
our legal system met. After relatively intensive public and
expert debate on federal and state laws on the ombuds-
man, by mid 2002 draft laws have entered parliamentary
legislative procedure.

Belgrade, july 2002. Authors
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